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Heritage Council of Victoria Policy Guideline
MATTERS TO BE CONSIDERED IN DETERMINING WHETHER A PARTY HAS A ‘REAL OR SUBSTANTIAL INTEREST’ UNDER S39(9); OR A ‘REAL AND SUBSTANTIAL INTEREST’ UNDER S41(6) and S75(2) OF THE HERITAGE ACT 1995
Adopted 3 October 2013
Purpose

1. This Guideline is intended to provide guidance as to the matters that should be considered by the Heritage Council of Victoria (Heritage Council) in determining whether a party has a ‘real or substantial interest’ under s39(9), or ‘real and substantial’ interest under s41(6) or s75(2) of the Heritage Act 1995 (the Act). It is not an exhaustive list of all the factors that the Council may consider. 
2. The Guideline is intended to assist the Heritage Council in determining:

Whether to conduct a registration hearing; or

Whether to allow a party standing to appeal a determination on a permit application by the Executive Director.
Relevant legislation

3. This Guideline relates to s39(9), s41(6) and s75(2)(a) and (b) of the Act which provide that: 

39(9)
The Heritage Council must conduct a hearing under subsection (8)(a) if the Trust or a person with a real or substantial interest in the place or object requests a hearing by the Heritage Council in a submission under section 38(2A).
41(6)
The Heritage Council must conduct a hearing under subsection (5)(a) if the Trust or a person with a real and substantial interest in the place or object requests a hearing by the Heritage Council in a submission under section 38(1).
75(2)
The applicant, the owner of a registered place or registered object or a person with a real and substantial interest in the registered object may appeal to the Heritage Council against – 
(a) a determination by the Executive Director to refuse to issue a permit in respect of that place or object; or

(b) a determination by the Executive Director to refuse to issue a permit for some of the proposed works and activities in respect of that place or object.
Policy Guideline
4. The following policy and guidelines apply to the consideration of whether or not a party has a ‘real or substantial interest’ to appeal against a decision of the Executive Director under s39(9), or a ‘real and substantial’ interest to appeal against a decision of the Executive Director under s41(6) or s75(2) Act. 
5. The term ‘real’ is defined as being ‘genuine, not counterfeit, artificial or imitation’. The term ‘substantial’ is defined as ‘genuine and not minor or trivial’. It may be non-financial, but it must be an interest which, when affected, has a large impact on the person holding it.
A real and/or substantial interest 
6. In determining whether a person has a ‘real and/or substantial’ interest, the Heritage Council may consider:
Whether the person holds a lease, licence or other legal right over the place/object;
Whether the person is on a Committee of Management responsible for the place/object;

Whether the person’s interest in the place or object has previously been acknowledged by any governmental, judicial or quasi-judicial body;
Whether the person’s interest in the place or object is widely recognised within the broader community; or
Whether the person owns or occupies land that adjoins the place or upon which the object is situated.
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